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IN THE COURT OF SUB-DIVISIONAL JUDICIAL 

MAGISTRATE(M), GOHPUR 

  PRESENT: SRI KAUSHIK KUMAR SHARMA 

                       S.D.J.M(M), GOHPUR 

                                     CR:  137/12 

                                U/S 417 of IPC 

                 STATE OF ASSAM………………PROSECUTION 

                               v. 

                 Smti Popi Bora and Ors………………………ACCUSED 

Ld. Advocates: For Prosecution………Sri Thageswar Baruah 

                           For Defence……….Sri Padma Bora  

Evidence Recorded on :  05.10.13, 15.10.14, 07.11.14, 21.4.15,  

Argument heard on:  10.06.15 

Judgment delivered on:22.6.15 

                                                    J U D G M E N T 

1. The prosecution’s case, in brief, is that the accused persons, 

Smti Popi Borah, Sri Powal Borah, Sri Sanjib Borah, Sri Bubul 

Dutta and Smti Junali Dutta, in furtherance of their common 

intention, had deceived the complainant, Sri Jugen Bora, by 

dihhonestly conceiling that Smti Popi Bora was pregnant through 

an another man, and thereby, inducing him to marry Smti Popi 

Bora. The marriage was solemnized on 10.5.12. After staying 

with him for about two months, her brother, Sri Sanjib Bora, had 

taken her home, on the pretext that there is a function in their 

house. But she never came back. After about 15 days, the 

accused, Powal Bora had informed the complainant that his 

daughter, Popi Bora had eloped with an another man, Sri Pantu 

Dutta, who was her earlier lover. Hence, the case. 

2.  After examination of the complainant u/s 200 Cr PC, cognizance 

was taken u/s 420/494/34 of IPC against the accsued persons. 

Processes were issued and copies were furnished. The 
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prosecution has examined three witnesses. After evidence before 

charge, charge u/s 417 of IPC was framed, which on being read 

out to the accused persons, they pleaded not guilty and calimed 

to be tried. Thereafter, the PWs were again cross examined, 

during evidence after charge. The accused persons are 

examined u/s 313 Cr PC, where they have denied the 

commission of any offence.  The accused persons did not 

adduce any evidence. Heard arguments. 

 

 

 POINTS FOR DETREMINATION: 

a) Whether the accused persons, in furtherance of their common 

intention, had deceived the complainant, by dishonestly 

concealing from him the fact that accused Popi Bora was 

pregnant through another man, prior to her marriage with him, 

and thereby, intentionally inducing him to marry the accused, 

Popi Bora? 

 

DISCUSSION AND DECISION BASED ON REASON: 

3. PW1, Sri Jogen Bora, the complainant, in his examination in 

chief has stated that he had lodged the case against the accused 

persons, namely, Popi Bora, Sanjeeb Bora, Powal Bora, Junali 

Bora and Bubul Bora. In 2002,  on 29th day of the month of 

Bohag,( as per Assamese calendar), he had married Popi Bora, 

as per social customs and rites. He stated that Popi Bora had 

stayed with him for two months. Later on, Sri Powal Bora, the 

father of Popi Bora, had sent, Sri Sanjib Bora, the brother, of 

Popi Bora, to his house. Sanjib Bora had taken Popi to their 

house on the pretext that there is a function in their house. Popi 

Bora was three months pregnant. He stated that Junali Dutta 

and Bubul Dutta had come to his house and proposed to him to 

cause abortion of his wife, Popi, but he had refused to do so. He 

also stated that after fifteen days, Popi got married to Pantu 

Dutta of her village. He had informed the matter to the village 

public. The village people had gone to the house of Powal Bora. 

After three days, Powal Bora and his family members ahd come 

to his house. There was a public meeting, where Powal Bora had 
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stated that Popi Bora had eloped with Sri Pantu Dutta, as she 

had earlier affair with Pantu Dutta. He also stated that Popi is 

not living with Pantu Dutta, but he had heard that she had 

eloped with an another man. He stated that Popi had lodged a 

case against Pantu Dutta. Ext 1 is the certified copy of the FIR 

lodged by Popi aganst Pantu Dutta. He stated that the accused 

persons had caused him to marry Popi, by stating falsehood. He 

stated that Popi was pregnant, prior to their marriage, which 

was not disclosed to him. He had lodged this case, due to this 

cheating upon him.  

4. In his cross examination, he has stated that he had married 

another woman, at present, but he will not mention her name. 

He stated that he has married Smti Gita Moni Bora and is living 

with her. Prior to this marriage, he had married Popi Bora, as per 

social norms. No divorce has taken place between him and Popi 

Borah, by Court’s order. He stated that he had not mentioned 

the fact of his marriage with Gitamoni Bora, to the family 

members of Popi. He stated that he does not know, whether 

Popi has given birth to her child. He has not submitted 

documents relating to meeting of the public. He does not know 

whether any social marriage had taken place between Popi and 

Pantu Dutta. He did not attend any such marriage. He stated 

that he does not know where the marriage had taken place. He 

did not take any help of law, after coming to know that his wife 

had eloped with another man. He had informed verbally. He 

denied the suggestion that he had caused torture to Popi, after 

demanding dowry. He stated that Popi had lodged a case 

against him alleging cruelty and dowry demand. The case is 

pending. He has not made Pantu Dutta as an accused. He 

denied the suggestion that he has no right to lodge any case 

against Popi and her family. He denied the suggestion that he 

had lodged a false case against the Popi and her family 

members.  

5. He has also stated that  he had married another woman, as Popi 

had married another man. He has stated that he has a girl child. 

He was acquitted by Court, in the case, lodged by Popi . He 

denied the suggestion that on 05.10.13, he had deposed before 

Court that he has not married. He stated that on the Ext 2(A), 
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there is no signature of his as well as no signature of Popi and 

she did not attend that public meeting. The addresses of the 

signatories are not mentioned on Ext 2(A). He denied the 

suggestion that he had lodged a false case against Popi; that it 

was he , who had deceived Popi and her family members and 

had deposed false statements in the Court.  

6. PW2, Sri Suchen Bora, in his examination in chief has stated that 

the marriage between the complainant and the accused, Popi 

was solemnized in the year 2012. After two months of their 

marriage, the brother of his wife, Sri Sanjib Bora had come to 

taken Popi with him, on the ground that there was a function in 

their house. Sanjib Bora had taken Popi with him to their house. 

After about 15 days, Powal Bora had informed them , that Popi 

Bora had eloped with her previous lover. After getting the news, 

the complainant and the village people had gone to the house of 

Popi Bora. He had also accompanied them. Powal Bora had 

admitted before them that Popi Bora had eloped with Sri Pantu 

Dutta. He stated that on 04.8.12, Powal Bora and his village 

people had come to the house of Jugen Bora. On that day, 

Powal Bora had admitted that Popi was pregnant, prior to her 

marriage with Jugen. After fifteen days, Bubul Dutta and Junali 

Dutta came to the house of Jugen and had told him to carry out 

abortion of Popi.  

7. In his cross examination, he has stated that he belongs to the 

same village as that of Jugen. He was present during the oublic 

meeting. He came to know about the admission of Powal Bora, 

on 04.8.12. He, along with Jugen and other people had gone to 

the house of Popi. He does not remember the date. At that time, 

he does not know, whether Jugen had lodged any case before 

police station.  

8. He stated that he does not know, whether Popi had married 

another man, socially. He stated that he had heard that Popi had 

stayed together with Pantu Dutta. At present, Jugen had married 

another woman. He has not taken information as to how Popi is 

living. He has stated that he had heard about the matter of 

abortion. He does not know, whether Jugen had cared to know 

the well-being of Popi. He also stated that there was a social 

marriage between Popi and Jugen. Her brother had taken her 
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away, but there was no quarrel between Jugen and Popi. Both te 

sides had lodged case against the other. Popi did not take 

divorce. Popi had lodged a case against Jugen, in the Court of 

Lakimpur, which is pending. Jugen has not lodged any case 

against the man, with whom, there is an allegation that Popi had 

eloped. He stated that he had not signed on Ext 2A. There is no 

signatures of Jugen and Popi either. He denied the suggestion 

that Jugen had caused deception against Popi and that he has 

deposed falsely in the Court.  

 

9. PW3, Sri Ganesh Saikia, in his examination in chief has stated 

that the marriage between Jugen Bora and Popi Bora was 

solemnized on 29th of the month of Bohag, 2012. On 1st of 

Sawun month, the brother of Popi Bora had taken her from the 

house of Jugen Bora, saying that they have a function in their 

house. Later on, after 16 days, Powal Bora had informed Jugen 

Bora, that Popi had eloped with her earlier lover to Guwahati. 

After three days, he along with four persons had gone to the 

house of Powal Bora. Powal Bora had told them that Popi Bora 

had eloped with her earlier lover. For settlement, Powal Bora 

and 7 other persons from his village, came to the house of 

Jugen Bora. A meeting took place in the house of Jugen. Powal 

Bora and his men had asked for a period of one week. He stated 

that he was present in the meeting. But Powal Bora and his men 

did not come after a week. Ext 2 is the agreement in the 

meeting and Ext 2(A) is his signature.  

10. In his cross examination, he has stated that his son had married 

the sister of Jugen Bora. He also stated that Popy and Jugen had 

lived together for 3 months. He also stated that Jugen had told 

him about the incident. Jugen did not go with them to the house 

of Powal Bora. Among the five persons, he, Susen Bora, Lt. Bhai, 

Don Bora and one another person, had gone to the house of 

Powal Bora. He stated that he does not know, whether Jugen 

Bora had gone with them to the house of Powal. Jugen did not 

take any action on the issue of elopement of Popi. Now Jugen 

had married another woman, and has a girl child. No divorce has 

taken place between Popi and Jugen. Thereafter, he stated that 

he does not know. Powal Bora did not come to the house of 
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Jugen, and he talked over phone. Jugen did not lodge any case, 

for recovery of Popi. He stated that Popi had lodged a case 

against Jugen Bora, in Lakhimpur, which is pending. He does not 

know about that case.  

11. As the Ext 2is a public document, it was in his possession. The 

public had given the document in his possession. The agreement 

as written by Sushen Bora. His signature is not mentioned on Ext 

2. He denied the suggestion that Ext 2 is false and that it was 

being prepared for the purpose of getting away from the case 

lodged against Jugen Bora. He denied the suggestion that the 

statement that Popi had eloped with another man is false.  

 

APPRECIATION OF EVIDENCE: 

12. In order to prove the charge u/s 417 of IPC, the prosecution 

must prove the ingredients of the offence of ‘cheating’ as 

defined u/s 415 of IPC. In other words, the prosecution has to 

prove, beyond reasonable doubt, that the accused persons, had 

deceived the complainant, by dishonestly concealing from him 

the fact that accused Popi Bora was pregnant through another 

man, prior to her marriage with him, and thereby, intentionally 

inducing him to marry the accused, Popi Bora, which he would 

not have done, had he been not so deceived.  

13. Hence, the foremost fact, which has to be proved by prosecution 

is that the accused, Smti Popi Bora, was pregnant on 10.5.12, 

i.e, the date of her marriage, with the complainant, Sri Jugen 

Bora.  

14. In this respect, the prosecution has adduced only the verbal 

assertion of the complainant and PW2. PW1, the complainant, in 

his evidence has stated that Popi Bora was pregnant, prior to her 

marriage with him and this fact was not disclosed to him. PW2, 

Sri Suchen Bora, in his evidence has stated that on 04.08.12, 

Powal Bora had admitted, before public that Popi Bora was 

pregnant, before the marriage.  

15. But there is no documentary proof of the said allegation. No 

medical test report etc, could be produced by the prosecution to 

substantiate the allegation. Ext 2, the agreement, dtd. 04.8.12, 
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which was said to have been the result of the admissions of 

accused Powal Bora, in the public meeting, is silent as to the 

said allegation. In Ext 2, it is not mentioned , anywhere, that the 

accused Popi Bora was pregnant before her marriage with the 

complainant. Hence, the assertion of PW2, that Powal Bora had 

admitted, on 04.8.12, before public, is not believable.  

16. Thus, there is no corroboration of the assertion of PW1, the 

complainant, that Smti Popi Bora was pregnant prior to their 

marriage.  

17. Coming to the allegation that Smti Popi Bora, had eloped with 

another man, namely, Sri Pantu Dutta, after her marriage with 

the complainant, I find that it is proved by the evidence of PWs, 

and the documentary evidence of Ext 1 and Ext 2. But, that  

happened after the marriage. The fact of elopement and the 

allegation of prior pregnancy are separate issues.  The  

subsequent elopement, does not prove that  at the time of the 

marriage, the accused persons had the knowledge that Smti Popi 

Bora, would elope after marriage and that Popi Bora had the 

intention to elope, from the very inception of her marriage with 

the complainant. There is every possibility that she might have 

developed the intention for elopement after her marriage. In 

that case, the offence of cheating is not attracted. For the 

offence of cheating to be made out, the inducement by the 

accused to the complainant must have been made in the initial 

part of the transaction. The dishonest intention must be present 

at the time of entering into the marriage.  

18. Further, in Ext 2, it is mentioned that the accused, Powal Bora 

had helped in the elopement of his daughter, Popi Bora, but this 

fact was not asserted by the PWs, in their depositions. Hence, 

that aspect cannot be relied upon.  

19. Furthermore, the evidence of PW1, has to be appreciated in the 

backdrop that a case had been lodged by the accused, Popi 

Bora, against him , in a court at Lakhimpur, which is pending. 

Hence, in the absence of corroboration by independent 

evidence, whether, documentary or oral, I find that the sole 

evidence of PW1, does not prove the charge against the accused 

persons.    
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20. Hence, in the light of the above, I am of the considered view, 

that prosecution has failed to prove the guilt of the accused 

persons u/s 417 of IPC, beyond reasonable doubt,. Hence, the 

accused persons are acquitted from said charge, and are set at 

liberty forthwith.  

 

21. The judgment is pronounced in the open court on this 22nd    of 

June, 2015. The judgment is prepared under my hand and seal 

of this Court . 

  

22.  The bail bonds shall remain operative till 6 months from the 

date of this order and shall stand cancelled after the expiry of 6 

months. 

23.  The case is, accordingly, disposed of. 

 

                                                                    (K.K. Sharma) 

                                                                    S.D.J.M, Gohpur 
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LIST OF DOCUMENTS EHIBITED BY PROSECUTION 

Ext 1:  Certified copy of the FIR lodged by Smti Popi Bora 

Ext2:   Agreement  

 

                                         SDJM(M) 

 

                                      ( K.K.Sharma) 


